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Introduction

There is probably no finer place to discuss the challenges and what the future holds for citizens’ Right to Know about state affairs than here on Parliament Hill. And there is certainly no better time to do it than right now, at a time when technology continues to assert its supremacy over our daily lives. Or before our country–once a leader in access to government information, as the Honourable Senator Francis Fox rightfully reminded us–slips further back behind the most progressive jurisdictions, as Stanley Tromp warns us. 
My presentation today is entitled: “At the Crossroads between Gridlock and Highway to Innovation.” 

What do I mean?
As confirmed by our most recent report cards on institutional performance, the 30-day timeline has become the exception rather than the norm. Standards for information management are poorly applied across federal institutions. Outmoded or inefficient records management practices and systems tend to slow down the process of finding and retrieving records. And lengthy delays for consultations are an endemic problem. 

Institutional performance results are mere symptoms of the challenges which the digital era, amongst other things, has ushered in for access to information. 
Those challenges are well known, they have been discussed by experts and fellow commissioners for 10 to 15 years. But they are worth repeating because we have yet to overcome them.
First, as Dr. Daniel Caron made it clear, effective record keeping and information management–of paper documents, electronic files, including emails–are fundamental to better government as well as to the operation of an effective access to information regime. Yet organizations have difficulty cataloguing, organizing and preserving the sheer volume and variety of electronic records. 
You might be interested to know that complaints about no records, missing records or incomplete searches account for 35% of all complaints we receive about institutions refusing to provide access to information. 
Second, technology abetting, there is a tendency today to duplicate at will and store many versions of the same record in many different places. As a result, the retrieval of information based on access requests results in a huge volume of duplicate copies of the same information. It is cumbersome and costly to process and provides no value to individuals seeking access. Moreover, how can anyone be assured that all sources have been searched and that the version we have is the one we seek?
Third, as technologies quickly evolve and become obsolete, they leave behind records that are no longer accessible. Instead of making decisions about retention and disposal, some institutions allow vast amounts of priceless electronic information to lie dormant or go to waste. To attempt to retrieve such information as a result of an access request can be time-consuming and very expensive.

Fourth, email has now become the preferred method of communication except, unfortunately, for accepting access to information requests! As emails are recognized as “records,” their proliferation and mismanagement have created a number of challenges in terms of access to information. For example, in addition to the sheer number of entries, threads, attachments and devices under which a single record might be filed, there is a tendency to combine business and personal emails. As a consequence, when dealing with an access request, an organization has to spend more time reviewing an ever-increasing number of records to determine which portions are responsive and which portions must be protected because of privacy considerations. 
Fifth, there are the issues of managing information when new wireless technologies are used. For example, BlackBerry messages produce records which are subject to access requests and thus must be properly maintained. On the other hand, PIN to PIN communications allow federal officials to exchange messages on their BlackBerries without the messages ever passing through the federal institution’s server. 
Sixth, an antiquated fee scheme that was written 26 years ago to support our paper-based law can thwart access to electronic information. During our investigations, we find instances of what appear to be exorbitant fees being assessed by institutions to create a record from information contained in databases. Sometimes the fees reflect the work required to manipulate the data. Other times, the fees imposed may be a deterrent to providing access.
Seventh, different technologies, and different degrees of technical sophistication, lead to inconsistencies in responses to requests across the system. Institutions, especially those which are large and highly decentralized, often have systems that do not “talk to each other.” This problem is exacerbated when requests are submitted to several departments and agencies. Complaints to our Office reflect this situation in that responses to the same request can generate information in formats ranging from useful and manipulative, to random and static.
Eighth, my own office is plagued with an antiquated system for conducting its business which aggravates the delays in getting information to requesters. As recently as two years ago, the OIC investigators did not have access to the Internet from their desktops. This led to tremendous inefficiencies in delivering our mandate which have compounded over the years. Just picture our investigators getting into a taxi to simply deliver a notice of complaint to departments. Our case management system is operating, as we speak, on such old technology as to be almost useless to support our investigative function.

This diagnostic clearly indicates that we are indeed at the crossroads between gridlock and highway to innovation. If we do not profoundly change the way we think of access to government information, the current administration of this important democratic right will lose all credibility and become irrelevant for citizens.

Just a few weeks ago [September 10 to 11, 2009], the 4th European Conference on Entrepreneurship and Innovation made it clear that “Entrepreneurship and innovation should be the driving force in the transition of the Western economies towards knowledge-intensive economies–a necessity to maintain our current living standards. Knowledge creation and dissemination to society are indispensable to advance in the next era.” 

This is precisely the message that we now hear and see consistently south of the border following President Obama’s Open Government Directive. Washington’s focus on open data, transparency and collaboration opens up a whole new world of opportunities for greater innovation. “What’s remarkable,” one can read on a blog discussing the most interesting new tech startups of 2009, “is how quickly [the current administration has] remade the .gov world into not just a number of compelling websites, but into a broad set of platforms that are going to inspire as much technological innovation as Twitter, Facebook or the iPhone did when they unveiled their technology platforms.”

But here in Canada, Sir Terence Matthews said during his keynote speech at the Industry Canada Conference on Canada’s Digital Economy last June [22], “after early successes with the Connecting Canadians agenda, we seem to be standing still–parked on the side of the information highway, while other nations pass us by, at the time when the underlying technologies that make the ‘Digital Economy’ possible are changing and growing faster than ever before. Clearly, we need to ‘get back in the race’, if this country is to maximize its benefits from the ‘Digital Economy.’”
Where do we start?

First, our legislation is in serious need of modernization. Last spring, Commissioner Marleau presented a series of legislative recommendations for reform, which members of the ETHI Committee have endorsed for the most part. 
These recommendations are but a first step–an initial effort–to meet the urgent challenge of modernizing the Act without further delay. 
For example, our federal law currently restricts access rights to Canadians and persons present in Canada. Given today’s technological environment, it is becoming increasingly difficult to sustain the concept of limited access. Limited access amounts to an unjustified barrier to innovation and is at odds with the requirements of our global knowledge economy. Which is why the Information Commissioner recommended that the law be amended to provide universal access.
Government programs and services should be supported by Access Impact Assessments. Access Impact Assessments can be instrumental in building an awareness and appreciation of access principles among program managers. These tools would help identify opportunities to proactively disclose information as programs and services are developed and implemented. This is consistent with our legislative recommendation that the Information Commissioner have an advisory mandate and be consulted on proposed legislative initiatives.

Access Impact Assessments that would require institutions to build access and dissemination capabilities into new programs and services would significantly influence information management practices. This in turn would accelerate responses to access requests, while reducing the effort, resources and costs associated with trying to release information. Ultimately, these tools could lead to direct public access to particular categories of the government’s information holdings.
We need to leverage technology to shift from reactive to proactive disclosure. I say ‘reactive’ in the sense that access is granted after someone asks for it pursuant to the Access to Information Act. Given the challenges I mentioned earlier, the reactive mode has proven its limitations. It is estimated that it costs around $1400 for each request made of government! 
Several of the most progressive jurisdictions around the world have come to realize that the proactive model is a necessary component to ensuring true accountability in our fast-paced global information environment. The proactive model goes beyond the simple disclosure of travel and hospitality claims. It calls for disseminating as much information as possible on policies and decisions, almost in real time, thereby allowing all stakeholders, including citizens, to take part in the development of public policies and other government initiatives.
A Canadian academic, Michael Geist, raises the bar for proactive disclosure. He proposes that governments provide access to information in databases from multiple agencies that can be “used, manipulated and mapped as the public desires.” He suggests that “by leveraging the interest of thousands of people, governments are finding [that] the public represents a new, efficient way to collect and manage data.” Mr. Geist calls this “crowdsourcing.”
Digital proactive access is essential to empower and engage today’s generations of Canadian citizens and entrepreneurs. I congratulate panellists David Eaves and Dave Wallace for their respective contributions to introducing Web 2.0 transparency at the municipal and regional levels. I hope that these early efforts will soon inspire, inform and guide similar initiatives at the federal level. 
I am confident that this conference and the various events taking place across the country during the Right to Know Week will spur the debate on the opportunities before us to proactively disclose information in favour of greater innovation. 

In closing, I want to say that, with the sole exception of data which governments must protect because they pose a risk of injury to a public or private interest, information is not meant to be contained. Information–even government information–is not, and should not be, an end in itself. Information should be a means to inform, engage and innovate. 
This fundamental change in the way we use and disseminate information requires a tremendous leadership commitment. A leadership commitment similar to that we are seeing south of the border with President Obama.  I quote from his executive memorandum:

“All agencies should adopt a presumption in favour of disclosure, in order to renew their commitment to the principles embodied in FOIA, and to usher in a new era of open Government.  The presumption of disclosure should be applied to all decisions involving FOIA.

 

The presumption of disclosure also means that agencies should take affirmative steps to make information public. They should not wait for specific requests from the public. All agencies should use modern technology to inform citizens about what is known and done by their Government. Disclosure should be timely.”
 
In order to extricate ourselves from the gridlock within which our FOI system now lies at the federal level, and given the challenges we are currently facing, nothing short of a strong commitment from our leaders will lead us on the road to innovation which will benefit all Canadians.
Thank you.
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