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I am delighted to take part in this panel as part of Right to Know Week. My comments will focus on some aspects of the Access to Information Act. First, I will address a few key items that have been part of this legislation since it came into effect in 1983. These represent the fundamental notions of the right of access, which we have relied on since.

Then, I will discuss the ongoing need to modernize the Act, with references to the few rare amendments made since the Act was introduced, the amendments that could be made in the short term, and those that could be made in the longer term.

The Act contains a number of important building blocks which have served the public well to this day. Among those, section 2 states the purpose of the Act and its components. It contains a number of fundamental points that help to ensure the success of legislation on access:

The Act provides a right of access to federal administration documents, whereas in the past, access was granted at the government’s discretion. 

The Act is intended to complement existing procedures for access to government information and should not be interpreted in such a way as to limit the access already available. 

There may even be a constitutional foundation for the right of access, as Mr. Stratas mentioned before me. That remains to be determined by the Supreme Court of Canada. In the case Mr. Stratas described, the Information Commissioner appeared as an intervener in the Criminal Lawyers’ Association case at the Supreme Court of Canada, and supported a constitutional right for access to information. We are very much looking forward to hearing what the Court has to say on this issue.
As it stands, the Access to Information Act does have, at a minimum, quasi-constitutional status, which is to say the right of access applies notwithstanding any other Act of Parliament. This has permitted the right of access to be interpreted broadly and liberally, as generously as the words of the Act will allow.
While the Act recognizes that exemptions to disclosure will be necessary, it requires that such exemptions be precise and limited. Moreover, it is up to the party opposing disclosure of information to sufficiently demonstrate that an exemption properly applies.
One last foundational principle included within the text of the Act is that decisions on the disclosure of records must be reviewed independently of the executive branch of government. There is a right of independent review over access decision.
This is where the Office of the Information Commissioner comes in. The Information Commissioner’s role in the process has been recognized by the courts on multiple occasions as being important and, in fact, the cornerstone of the access to information system. 
The Information Commissioner receives complaints under the Access to Information Act, and must investigate each of these complaints. In doing so, the Commissioner acts as a fact-finder and a recommendation-making body. The Information Commissioner, pursuant to the Act as it is currently worded, cannot order the disclosure of any record, under any circumstances. The Information Commissioner has only recommendation-making powers. This is an ombudsman-like role that involves negotiation and persuasion, amounting in recommendations.

Though the Act has been in place with little change since 1983, there still exist some terms of the Act that are currently the object of contentious interpretation. As Mr. Kazmierski just mentioned, one example of this is the scope of records located in Ministers’ departmental offices that are intended to be included within the scope of the Act. The Act grants access to “records under the control of a government institution,” and these government institutions are named within the terms of the Act. One would therefore think it would be fairly straightforward to determine this scope, especially many years after the Act has been in place. There still remains today contention and debate over the intended scope of a government institution. The best example of this is a case in which the Information Commissioner has been involved over the past several years and where he has applied for leave to appeal to the Supreme Court. That case involves government institutions including the Department of National Defence. The question before the Court involves determining whether a government institution like the Department of National Defence includes its Minister and its Minister’s departmental office.
One of the challenges that the Information Commissioner faces in these types of situations is interpreting statutory language that has been in place for many years. Even as time goes on and there comes to be much experience in interpreting the terms, even something as seemingly clear-cut as the extent of what a government institution is can become a contentious issue and become something about which we require the courts’ input.

Although we normally focus on the terms that have not been amended since the Act came into effect, some rare amendments have been made, the most significant of which stem from the Federal Accountability Act. Under the resulting amendments, a larger number of federal institutions are subject to the Act, including Crown corporations and Officers of Parliament, including the Information Commissioner. We at the Office of the Information Commissioner are now also subject to the Access to Information Act. 

Including new institutions under the Act was clearly a success for greater access to information, but there have also been downsides. For example, the CBC, as a Crown Corporation, was included as a government institution so that records under its control would be subject to the right of access. However, there was also an exclusion of certain records for the CBC, that is, information that relates to its journalistic, creative or programming activities. 
One of the challenges this has brought upon, then, is determining the parameters of that exclusion and determining who will have the power to look at records under the CBC’s control to determine whether they fit into the exclusion.

The Information Commissioner has been investigating complaints against the CBC’s responses to access to information requests and, in the course of some of these investigations, has ordered production of the requested records. In response, the CBC has challenged the Information Commissioner’s right to look at these records. That’s now a question before the Federal Court and a challenge that the Information Commissioner is currently facing. This raises the principle of the right to independent review and the determination of which records are included and which are excluded from the terms of the Access to Information Act. 

Aside from these few additions brought about by the Federal Accountability Act, very few legislative changes have been made to the Access to Information Act, despite ongoing calls for modernization coming from numerous sources, including the Information Commissioner. 

Just last spring, former Information Commissioner Robert Marleau submitted proposed legislative reforms to the House committee. He offered twelve recommendations as a series of first steps toward modernizing the Act. I would like to draw your attention to a few of them, especially those that would bring about changes within the Office of the Information Commissioner. 

First, with regard to administrative complaints, such as those dealing with delays and fees, the Information Commissioner suggested that the Act be amended to provide him with order-making powers on these questions, so that he could go beyond his current role of simply making recommendations.
Among other recommendations to start the legislative reform process, the Information Commissioner proposed: that the Act include a public education and research mandate for the Information Commissioner; that the Access to Information Act require the approval of the Information Commissioner for all extensions beyond sixty days; that the Access to Information Act specify timeframes for the Information Commissioner to complete administrative investigations; that the Access to Information Act allow requesters the option of direct recourse to the Federal Court for access refusals, allowing them to bypass the Information Commissioner in such cases, if they so choose. 
The Parliamentary committee has studied these twelve recommendations and has adopted most suggestions, including those I’ve just outlined. That is a reason to hope that short term change will occur. We hope that in light of the Parliamentary committee’s recommendations, the government will decide to act on some of these suggestions. These are just first steps. For changes in the longer term, previous Information Commissioners have made numerous suggestions.

In terms of what I will offer as my one suggestion for bettering access to information, I would favour including an all-inclusive public interest override in the federal Access to Information Act.

Thank you.
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